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“In relation equally to primary facts and to inferences to be drawn from such facts, his concern is not
with present proof to his satisfaction but with potential future proof to that of a jury. Both primary
facts and the inferences therefrom are ‘matters generally speaking within the province of the jury’ in
the language of Galbraith. Both can critically be affected by later evidence or lack of evidence
from the defence. Assuming all proper directions, the test is not what the judge thinks the jury, and
still less he, ‘must’ conclude at that moment, but what a jury ‘could, may or might’ properly conclude
in the future.”
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“42.  We have decided that there is no power to hold any provision of the NSL to be
unconstitutional or invalid as incompatible with the Basic Law and Bill of Rights. However, that is
not at all to say that human rights and freedoms and rule of law values are inapplicable. On the
contrary, NSL 4 and NSL 5 expressly stipulate that those rights, freedoms and values are to be
protected and adhered to in applying the NSL. They provide the context in which NSL 42(2) must
be construed and applied. As far as possible, NSL 42(2) is to be given a meaning and effect
compatible with those rights, freedoms and values.  Save insofar as NSL 42(2) constitutes a specific
exception thereto, that corpus of law, comprising not only the human rights and rule of law principles
but also the generally applicable HKSAR rules governing the grant or refusal of bail is intended to
have continued effect in NSL cases. As it was put by this Court in a comparable situation, the
specific exception is intended to operate in tandem with constitutional rights and freedoms and other
applicable statutory norms as part of a coherent whole.”
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